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Decisions of the United States 
Court of International Trade 


(Slip Op. 91-113) 


JOHN V. URBANO, PLAINTIFF v. UNITED StaTEs; U.S. DEPARTMENT OF THE 
TreAsuRY; NICHOLAS F’. BRADY, SECRETARY OF THE TREASURY; CAROL BoyD 
HALLETT, COMMISSIONER OF Customs, U.S. Customs SERVICE; JOHN H. 
HEINRICH, District DirEcTOR oF Customs, Los ANGELES Customs Dis- 
TRICT, DEFENDANTS 


Court No. 91-03-00235 
[Plaintiff's motion for attorney’s fees and expenses is denied. ] 
(Dated December 20, 1991) 


Politis, Pollack & Doram (John N. Politis), for the Plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Pamela G. Larrabee); Carla Anderson Johnson, United 
States Customs Service, Of Counsel, for the Defendants. 


MEMORANDUM OPINION AND ORDER 


Carman, Acting Chief Judge: Plaintiff moves for attorney’s fees and 
expenses incurred is his action challenging the United States Customs 
Service’s (“Customs”) revocation of his Customs brokers license. Plain- 
tiff’s application for attorneys’ fees and expenses is made pursuant to 
the Equal Access to Justice Act (“EAJA”), 28 U.S.C. § 2412(d)(1)(A) 
(1988). 

The Court denies Plaintiff's application for attorneys’ fees and ex- 
penses, holding that the position of Customs at both the agency level and 
litigation stage was substantially justified within the meaning of the 
law. 


BACKGROUND 
The underlying action involved certain issues surrounding Plaintiff's 
surrender of his Customs brokers license to the United States Customs 
Service pursuant to 19 C.F.R. § 111.51(b).1 The surrender of Plaintiff's 
license was the result of a December 5, 1990, meeting between Plaintiff 
and two Special Agents of the Customs Service, Jacqueline A. Johnson 
and Thomas Crotty. 


1149 C.F.R. § 111.51(b) (1990) provides in full: 
The Commissioner [of Customs] may cancel a broker’s license or permit ‘with prejudice’ when specifically re- 
quested to do so by the broker. The effect of a cancellation ‘with prejudice’ is an all respects the same as if the li- 
cense or permit had been revoked for cause by the Secretary. 
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At the December 5 meeting, Plaintiff was informed that he and Royal 
International (“Royal”), Plaintiff's former brokerage business, were 
“under investigation * * * regarding [Plaintiff's] business practices as 
well as possible criminal violations resulting from those business prac- 
tices.” Defendants’ Memorandum of Law in Opposition to Plaintiff's 
Motion for a Preliminary Injunction and Waiver of Security (“Defen- 
dants’ Memorandum”) at Exh. C (Declaration of Thomas Crotty, April 
2, 1991 (“Crotty Decl.”) paragraph 11). Plaintiff was advised that the 
purpose of the meeting was to inform him that Customs intended to pro- 
ceed with the revocation of his brokers license on account of the viola- 
tions. Defendant’s Memorandum at Exh. C (Declaration of Jacqueline 
A. Johnson, April 1, 1991 (“Johnson Decl.”) paragraph 8). According to 
Special Agent Johnson, an audit report disclosed numerous violations 
against Plaintiff and revealed that Royal had embezzled Customs du- 
ties, written checks to Customs on an account containing insufficient 
funds, and failed to comply with other Customs regulations. Johnson 
Decl. paragraph 5. Plaintiff was shown a copy of the audit report at the 
meeting. 

During the course of the December 5 meeting, Plaintiff asked the Spe- 
cial Agents if he could settle the matter. Special Agent Crotty advised 
Plaintiff that he could surrender his license with prejudice. Plaintiff 
surrendered his brokers license with prejudice two days later, on De- 
cember 7, 1990. That same day, Special Agent Crotty informed the 
United States Attorney’s Office in Los Angeles of the events just de- 
scribed; Special Agent Crotty was told by the United States Attorney’s 
Office that it was declining prosecution of the case. Crotty Decl. para- 
graph 20. 

By letter dated January 18, 1991, Plaintiffs counsel informed Special 
Agent Crotty that he was withdrawing his surrender of his brokers li- 
cense. This was followed by another letter dated January 28, 1991, that 
was sent via facsimile to the Commissioner of Customs (“Commis- 
sioner”) wherein Plaintiff stated that any surrender of his license was 
null and void.2 On January 30, 1991, the Commissioner notified Plain- 
tiff by letter that his brokers license had been canceled with prejudice. 

Plaintiff then commenced the underlying action in this case by filing a 
summons and complaint. In his complaint, Plaintiff alleged that the sur- 
render of his Customs brokers license was involuntary because it was 
psychologically coerced by the Customs Special Agents and induced by 
false promises. 

Following several weeks of settlement discussions, a stipulated judg- 
ment was entered into by the parties, which was signed by the Court on 
April 22, 1991. The stipulated judgment designated Plaintiff as the 


2 While there is no documented evidence before the Court of the existence of the January 28 letter, both parties ac- 
knowledge its existence. See Plaintiff's Reply to Defendant’s Opposition to Motion for Attorney’s Fees and Costs at 7; 
Defendant’s Memorandum at 3-4. As discussed elsewhere in this opinion, Plaintiff is not able to show that the Commis- 
sioner had received and reviewed the letter prior to the January 30 cancellation. This is not to suggest that had the 
Commissioner been aware of counsel’s letter prior to January 30, she would in some way have been obligated by law to 
defer cancellation of the license. 
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“prevailing party” in the underlying action. Stipulated Judgment of 
April 22, 1991 paragraph 4. The stipulated judgment further provided 
that the “settlement does not constitute an admission of liability or fault 
on the part of the defendant United States of America,” nor would it 
“preclude plaintiff from asserting his rights to attorney fees and costs 
under 28 U.S.C. 2412(d)(1)(A).” Id. paragraph 8. 


DISCUSSION 


Under the EAJA “a court shall award to a prevailing party other than 
the United States fees and other expenses * * * incurred by that party in 
any civil action * * * unless the court finds that the position of the 
United States was substantially justified or special circumstances make 
an award unjust.” 28 U.S.C. § 2412(d)(1)(A) (1988). There is no dispute 
in this case that under the stipulated agreement in the underlying ac- 
tion Plaintiff was the “prevailing party.” Therefore, the only question 
before the Court is whether the government has met its burden of estab- 
lishing that its position was substantially justified. Covington v. Dep’t of 
Health & Human Services, 818 F.2d 838, 839 (Fed. Cir. 1987). 

The test of whether the government’s position is substantially justi- 
fied is one of reasonableness in both law and fact. Pierce v. Underwood, 
487 U.S. 552, 565 (1988); Beta Sys., Inc. v. United States, 866 F.2d 1404, 
1406 (Fed. Cir. 1989). Substantial justification requires that the govern- 
ment’s position be “justified in substance or in the main” -that is, justi- 
fied to a degree that could satisfy a reasonable person.” Pierce, 487 U.S. 
at 565; Owen v. United States, 861 F.2d 1273, 1274 (Fed. Cir. 1988). 

The government’s position must be substantially justified at both the 
agency level and litigation stage. Brewer v. American Battle Monuments 
Comm’n, 814 F.2d 1564, 1569 (Fed. Cir. 1987); Traveler Trading Co. v. 
United States, 13 CIT 380, 382, 713 F. Supp. 409, 411 (1989). Ifthe gov- 
ernment cannot meet this burden, the Court must award fees and ex- 
penses to the Plaintiff. Brewer, 814 F.2d at 1569. 


1. The Government’s Position at the Agency Level Was Substantially 
Justified: 


Defendants maintain that their position at the agency level was sub- 
stantially justified. Relying upon the sworn declarations of Special 
Agents Crotty and Johnson, Defendants assert that Plaintiff voluntar- 
ily surrendered his brokers license with prejudice to Customs, in lieu of 
a possible federal grand jury charg2 and criminal prosecution. 

Plaintiff asserts that during his meeting with Special Agents Crotty 
and Johnson, he was threatened with criminal prosecution if he did not 
surrender his license with prejudice. Believing that the surrender of his 
license was his only means of avoiding criminal prosecution, Plaintiff 
surrendered his license as requested. 

This Court finds that there is insufficient evidence in the record to 
support Plaintiff's assertion that he was confronted with coercive tac- 
tics forcing him to surrender this license or face imminent and certain 
prosecution. The evidence in the record demonstrates that Plaintiff was 
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facing a very serious investigation and a possible criminal indictment. 
The Special Agents reviewed some of the particulars of the investigation 
with Plaintiff and informed him that voluntary surrender of his license 
was an option that might cause the criminal investigation against him to 
cease. Following the meeting, Plaintiff took two days to officially sur- 
render his license. During that time Plaintiff certainly could have 
sought counsel or reconsidered his options. However, Plaintiff chose not 
to do so. 

This Court concludes that the government’s position was reasonable 
and substantially justified at the agency level. There is no dispute that 
Plaintiff was facing the possibility of criminal charges and that Plaintiff 
wanted to prevent such charges from materializing. With this in mind, 
Plaintiff voluntarily requested his license be canceled with prejudice. 
Further, the Commissioner appears to have properly canceled Plain- 
tiff’s license on January 30, 1991 in response to Plaintiff's voluntary 
surrender of his license with prejudice.3 


2. The Government’s Position at the Litigation Stage was Substantially 
Justified: 


At the litigation stage, Plaintiff argued that (1) the surrender of his 
license was not voluntary; (2) he was deprived of an administrative 
hearing pursuant to 19 U.S.C. § 1641(d)(2)(B);4 and (3) he was entitled 
to have his license returned because he withdrew his request to cancel 
the license. Defendants’ litigation position was that Plaintiff could not 
prevail on the merits and that Plaintiffs surrender of his license was 
voluntary. 

The arguments raised by the parties were never litigated, as the par- 
ties entered into a settlement agreement just prior to trial. However, the 
fact that the stipulated judgment states that Plaintiff is the prevailing 
party does not automatically establish Defendants’ lack of substantial 
justification in asserting their position. In Pierce, the Supreme Court 
noted that “[t]he unfavorable terms of a settlement agreement, without 
inquiry into the reasons for settlement, cannot conclusively establish 
the weakness of the Government’s position.” Pierce, 487 U.S. at 568; See 
also Broad Ave. Laundry & Tailoring v. United States, 693 F.2d 1387, 
1391 (Fed. Cir. 1982) (The fact that the government did not prevail in 
the case does not demonstrate that its position was not substantially jus- 
tified). 

The Court holds that the Defendants’ litigation position was reason- 
able and substantially justified. Defendants have not advanced factual 
or legal arguments that are unreasonable. The arguments of the Defen- 


3 Plaintiff claims that the Commissioner was aware of counsel’s letter of January 28, 1991, declaring the surrender 
null and void, and chose to ignore it. There is insufficient evidence in the record to support this assertion; the record is 
not clear whether or not this letter was received by the Commissioner. 

4 An administrative hearing is required under 19 U.S.C. § 1641(d)(2)(B) (1988), unless the customs broker waives the 
hearing or fails to appear. At the hearing the customs broker is entitled to show cause why his license should not be 
revoked or suspended. 





U.S. COURT OF INTERNATIONAL TRADE 


dants advanced at the litigation stage were reasonable given the circum- 
stances discussed earlier in this opinion. 

Defendants reasonably argued at the litigation stage that Plaintiff ef- 
fectively waived his right to an administrative hearing because he vol- 
untarily surrendered his brokers license with prejudice. The record 
reflects that Plaintiff was familiar with the regulations governing Cus- 
toms brokers licenses and, presumably, his right to a hearing prior to 
revocation under 19 U.S.C. § 1641(d)(2)(B). By voluntarily surrender- 
ing his license with prejudice, Plaintiff chose to bypass the procedural 
protection of an administrative hearing. 

As noted earlier, the Commissioner appears to have acted within the 
law in revoking Plaintiff's license after having received Plaintiff’s vol- 
untary surrender of his license with prejudice under 19 C.F.R. 
§ 111.51(b). Section 111.51(b) permits the Commissioner to “cancel a 
broker’s license * * * with ‘prejudice’ when specifically requested to do 
so by the broker.” 


CONCLUSION 
Based upon the foregoing, this Court holds that Defendants’ positions 
advanced at the administrative level and litigation stage were substan- 
tially justified. Defendants have shown a reasonable basis in fact and 
law for their position. Plaintiff's motion for attorneys’ fees and expenses 
is denied. 


TR 


(Slip Op. 91-114) 
NIssHo Iwal AMERICAN CorP., PLAINTIFF Uv. UNITED STATES, DEFENDANT 
Court No. 86-11-01439 


OPINION 


[Plaintiff challenges method of determining value of assembled subway cars imported 
from Japan for use in New York City subway system. Held: Plaintiff's motion for sum- 
mary judgment is denied, because the contract which caused the subway cars to be im- 
ported was the contract between plaintiff and the New York purchaser. Government’s 
cross-motion for summary judgment is granted in part.] 


(Decided December 20, 1991) 
Sharretts, Paley, Carter & Blauvelt, P.C., (Ned H. Marshak and Peter Jay Baskin) for 
plaintiff. 
Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice, (John J. 


Mahon), Chi Choy, U.S. Customs Service, International Trade Litigation, Of Counsel, for 
defendant. 


I. Introduction 


Muscrave, Judge: Plaintiff Nissho Iwai American Corporation 
(“Nissho American” or “NIAC”) moves for summary judgment for reli- 
quidation of certain entries of 205 R-62 subway cars imported from Ja- 
pan for use in New York City subway system. The government 
cross-moves for summary judgment. 
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The parties agree that the R-62 subway cars should be appraised ac- 
cording to their transaction value, as defined in 19 U.S.C. 
§ 1401a(b)(1).1 The dispute arises over whether to value the cars accord- 
ing to the contract price between the New York City Metropolitan 
Transportation Authority (“MTA”), the U.S. purchaser, and NIAC, or 
the price paid by plaintiff's corporate parent, Nissho Iwai Corporation 
(“Nissho Japan” or “NIC”) to the primary manufacturer of the cars, 
Kawasaki Heavy Industries (“Kawasaki” or “KHI”). Alternatively, the 
government counterclaims for allegedly improperly deducted elements 
of value, including commissions paid to NIAC and insurance costs. 

Plaintiff has not overcome the presumption of correctness attaching 
to Custom’s valuation. 28 U.S.C. § 2639(a)(1) (1991). Because the con- 
tract which most directly caused the merchandise to be exported to the 
U.S. was the contract between the MTA and Nissho American, the Dis- 
trict Director of Customs correctly based transaction value on the con- 
tract price between MTA and NIAC. The government’s cross-motion for 
summary judgment is granted in part and plaintiff's drawback claims 
for commissions and insurance are denied. 


II. Factual Background 
Plaintiff contracted with the MTA to deliver three hundred and 
twenty-five R-62 subway cars (the “Master Contract”).2 The MTA 
agreed to pay $844,500.00 per car, including freight, insurance, and cus- 
toms duties.3 Kawasaki and NIC worked together on the bid proposal, 


and KHI participated in the negotiations with MTA. The contract nego- 
tiations took place in the United States, and the contract was signed in 
New York City on March 17, 1982. Kawasaki signed a warranty of per- 
formance to MTA and NIAC on the same day.4 The Master Contract 


1 19 U.S.C. § 1401a(b) provides in part: 
(1) The transaction value of imported merchandise is the price actually paid or payable for the merchandise when 
sold for exportation to the United States, plus amounts equal to— 
(A) the packing costs incurred by the buyer with respect to the imported merchandise; 
(B) any selling commission incurred by the buyer with respect to the imported merchandise; 
(C) the value, apportioned as appropriate, of any assist; 
(D) any royalty or license fee related to the imported merchandise that the buyer is required to pay, directly or 
indirectly, as a condition of the sale of the imported merchandise for exportation to the United States; and 
(E) the proceeds of any subsequent resale, disposal, or use of the imported merchandise that accrue, directly or 
indirectly, to the seller. 
19 U.S C. § 1401a(b) (1991). 


. Equipment Contract R-31462 (R-62) (Revised) between Metropolitan Transportation Authority and Nissho Iwai 
American Corporation. 


3 Master Contract, Articles VII, VII-A(a)(1), at 8. 
4 Master Contract, Appendix H, provides: 
KAWASAKI HEAVY INDUSTRIES, LTD., a Japanese corporation (“KAWASAKI”), hereby represents and 


covenants: 

1. KAWASAKT has received a complete copy of the foregoing Contract, is fully and completely aware of all provi- 
sions of the Contract and consents to be named as car builder as provided in Article VI-C. 

2. KAWASAKI has the necessary facilities, skill and experience and ample financial resources to perform the 
obligations of car builder as a sub-contractor to Contractor (or its assignee) under the Contract. 

3. KAWASAKI expressly stipulates that with respect to its performance all work shall strictly comply with all 
requirements of the Contract. 

4. KAWASAKI guarantees to Contractor and MTA that the passenger cars shall be fit for their respective in- 
tended uses and free of all defects for the applicable periods set forth in Article XXXI of the Contract Terms and 
Conditions. 


Master Contract, Appendix H (emphasis added). 
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gave Nissho American the right to assign the contract to Nissho Japan5, 
which NIAC did the same day as it signed the Master Contract. Nissho 
American is a wholly-owned subsidiary of Nissho Japan. Risks of 
changes in duty rates, taxes and currency fluctuations were borne by 
NIC.6 

The Master Contract designated Kawasaki as the primary car 
builder7 and specified that the cars would be manufactured using both 
U.S. and Japanese components.8 Article XVII gave the MTA control 
over selection of subcontractors, while Article XVII(e) applied all the 
contract terms to any subcontractor. By the terms of the Master Con- 
tract, NIC was bound to select U.S. manufacturers for the propulsion 
and brake systems. These components were shipped by NIC to 
Kawasaki which incorporated them in the cars as they were built. NIAC 
was responsible for any damages or injury during transit and during re- 
pairs at the MTA.9 

Nissho Japan and KHI agreed on March 23, 1983 that each car would 
cost NIAC approximately 80 million upon delivery F.O.B. Kobe, Japan 
(the “Side Agreement”). Nissho Japan and KHI agreed to be jointly re- 
sponsible for the quality of the cars Kawasaki was responsible for ob- 
taining MTA’s approval of the cars on delivery, and providing technical 
assistance (testing, manuals, training) after delivery.10 KHI also pro- 
vided warranty service, including a service engineer, in New York until 
August, 1990.11 When the Side Agreement was signed, NIC owned .23 
percent of KHI, and KHI owned .089 percent of NIC.12 The Side Agree- 
ment was signed in Japan. 

The cars were built and delivered as planned. The first one hundred 
and twenty cars were entered by NIAC at the KHI-NIC sales price.13 
Customs liquidated the last two hundred and five cars at the MTA-NIAC 
price, at a net dutiable value of $497,737.61 for cars entered in 1983 (8.9 
percent duty rate), $500,495.16 for cars entered in 1984 (8.3 percent 
duty rate), and $503,751.17 for cars entered in 1985 (7.6 percent duty 
rate).14 Nissho American protested those entries, which are now before 
the Court. When it entered the cars at issue here, NIAC also paid 
$884,655.99 in additional duties claimed for the cars liquidated at the 
KHI-NIC price. The government has abandoned its claim for the addi- 
tional duties on the prior entries. 


5 Master Contract, Art. VI-A. 

6 Plaintiff's Brief in Support of Summary Judgment, fn. 3, at 11. 

7 Master Contract, Art. VI-C provides: 

Kawasaki as Car Builder. The Contractor represents that the passenger cars to be furnished hereunder will be manu- 
factured and produced by Kawasaki Heavy Industries, Ltd., Japan. 

8 The Master Contract estimated that the content of the cars would be 57.45 percent Japanese, and 42.55 percent 
American-made components. Master Contract, Art. VII-A(c), at 10. 

9 Master Contract, Art. XIV (a). 

10 Defendant’s Statement of Additional Material Facts Not In Issue, para. 8, at 4. 

11 Tq. at 5. 

12 KHI never owned more than one per cent of NIC, and vice versa. Plaintiff's Brief, at 10. 

13 Plaintiff's Statement of Material Facts as to Which There is no Genuine Issue to be Tried, para. 31, at 5-6. 

4 Id., para. 32, at 6. 
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III. Discussion 


On a motion for summary judgment, the Court must determine 
whether there are any material factual issues which remain to be de- 
cided. Brosterhous, Coleman & Co. v. United States,14CIT__,_, 
737 F. Supp. 1197, 1199 (1990). If there are no material facts at issue 
when ruling on cross-motions for summary judgment the Court must 
decide whether either party has demonstrated that it is entitled to judg- 
ment as a matter of law. Jd. There may be no genuine issues of material 
fact in dispute, as the Court cannot try issues of fact. Carter Footwear v. 
United States, 10 CIT 618 (1986); Wright, Law of Federal Courts § 99 at 
664 (4th ed. 1983) (court may only determine whether there are issues to 
be tried). Summary judgment may be inappropriate where the parties 
agree on the basic facts, but disagree about the factual inferences to be 
drawn from those facts; if reasonable minds differ on the inferences 
arising from undisputed facts, then the Court should deny summary 
judgment. Warrior Tombigbee Transportation Co. v. M/V Nan Fung, 
695 F.2d 1294, 1296-97 (11th Cir. 1983); Mitsui Foods, Inc. v. United 
States, 12 CIT 276, 278, 688 F. Supp. 605, 606 (1988), aff'd, 7 Fed. Cir. 
(T) 36, 867 F.2d 1401 (1989). The party against whom the motion is 
made is entitled to all the favorable inferences that may be reasonably 
drawn from the evidence, and if when so reasonably viewed reasonable 
minds might reach different conclusions, the motion should be denied. 
Caylor v. Virden, 217 F.2d 739 (8th Cir. 1955). 

On the facts before the Court, no material facts are at issue. The pri- 
mary disagreement between the parties arises over whether the statu- 
tory transaction value should be based on the price paid by NIC to KHI 
or on the price set in the Master Contract between NIAC and MTA. 

The Customs Service’s valuation of the merchandise Is entitled to a 
presumption of correctness,15 and Customs’ interpretation of its regu- 
lations will be accepted if it is “sufficiently reasonable.” Federal Elec- 
tion Comm’n. v. Democratic Senatorial Campaign Comm., 454 U.S. 27, 
39 (1981). Customs rulings should be given the deference to which they 
are entitled. Texas State Comm. for Blind v. United States, 796 F.2d 400, 
406 (Fed. Cir. 1986) (citing United States v. Turkette, 452 U.S. 576, 580 
(1981)); Julius Goldmon’s Egg City v. United States, 697 F.2d 1051, 
1055 (Fed. Cir. 1983) (deferential standard applies to review of agency’s 
interpretation of its regulations). 


IV. Brosterhous, Coleman & Co. v. United States 

In Brosterhous, Coleman & Co. v. United States, an American manu- 
facturer contracted with a West German firm to construct a chlorine di- 
oxide bleach plant in the United States. The contract did not specify 
which subcontractors should be used and the foreign seller decided to 
use foreign components. Brosterhous held that “[w]hen there is more 
than one sale for exportation, Customs policy is that transaction value 
should be calculated according to the sale which most directly caused the 


15 98 U.S.C. § 2639(a)(1). 
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merchandise to be exported to the United States.” Brosterhous, 737 F. 
Supp. at 1199. The transaction value was the price the foreign seller 
paid for the components, rather than the contract amount, because the 
foreign seller was free to buy from any supplier, and could have fulfilled 
the contract by using only U.S. suppliers. Jd. Because the foreign seller 
was not obligated to buy from abroad, the contract with the U.S. cus- 
tomer did not primarily cause the goods to be exported to the United 
States. 

The operative facts in this case are directly contrary to Brosterhous. 
The MTA negotiated with NIAC on the express understanding that 
Kawasaki would build the cars. The Master Contract specified 
Kawasaki as the “primary builder.” NIC/NIAC was not free to pick its 
supplier. It was obligated to buy from abroad. Following the Brosterhous 
analysis, the Master Contract was the contract which most directly 
caused the goods to be exported to the United States. 


V. E.C. Mcafee v. United States 


Plaintiff argues that E.C. McAfee v. United States, 6 Fed. Cir. (T) 92, 
842 F.2d 314 (1988), should compel this Court to value the R-62 cars at 
the KHI-NIC price. In McAfee, U.S. customers ordered suits from Hong 
Kong distributors in the U.S., who then contracted with Hong Kong tai- 
lors to assemble the suits from fabric supplied by the distributor and 
trim supplied by the tailors. A freight forwarder entered the suits 
through Customs and shipped them to customers. McAfee held that the 
suits were dutiable at the price paid by the Hong Kong distributor to the 
Hong Kong tailors rather than the price paid by the U.S. customer. 

McAfee followed two key holdings in United States v. Getz Bros. & Co., 
55 CCPA 11, C.A.D. 927 (1967), where the issue was whether imported 
plywood should be valued at the manufacturer’s price to a foreign mid- 
dleman, or at the price between the foreign middleman and the U.S. cus- 
tomer. Getz held that foreign sales could provide a basis for valuation, 
and that if the transaction between the manufacturer and the foreign 
middleman fell within the statutory provision for valuation, the manu- 
facturer’s price rather than the price from the middleman to his cus- 
tomer, should be used for appraisal. McAfee, 6 Fed. Cir. (T) at 97, 842 
F.2d at 318, citing Getz, 55 CCPA at 18. 

However, the Getz case did not involve an agreement where essen- 
tially all three parties, customer, middleman and manufacturer, agreed 
to a price for the goods. Getz involved two distinct transactions, with lit- 
tle or no contact between the actual supplier and the final customer. 
McAfee also involved a three-tier distribution process, with only the 
middleman having contact with both the tailors and the customers. 
There were several different levels of agreement, between the U.S cus- 
tomer and the foreign middleman, between the foreign middleman and 
the U.S. importer, and between the middleman and the tailors. 
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VI. The Master Contract Was In Effect an Agreement Between MTA, NIC 
and KHI 


In the case at bar, there is no need to pick between several different 
layers of contracts to determine the export-causing agreement. The 
Master Contract controlled the entire transaction. It was the transac- 
tion which most directly caused the export to the United States. Without 
it, no export would have taken place. All three parties to the transaction 
agreed to follow its terms. The Side Agreement depended on the Master 
Contract not only for subject matter, but also for many of its terms. 
Without the Master Contract, the Side Agreement would be a nullity. 

The determination of which sale is for exportation should be made on 
acase-by-case basis. McAfee, 6 Fed. Cir. (T) at 98, 842 F.2d at 319. Aclear 
understanding of the Master Contract shows that the facts are decidedly 
different from McAfee, although a more doctrinaire reading of the con- 
tract in the context of the McAfee case might come to a different conclu- 
sion. The true nature of the transaction is revealed in the extensive 
involvement of KHI from the very beginning, and requires the valuation 
of the R-62 cars at the Master Contract price. 

The Master Contract was above all a manufacturing contract. 
Kawasaki and NIC worked together on the bid proposal. MTA negoti- 
ated with both KHI and Nissho American after the NIAC/KHI bid was 
selected. All three knew what responsibilities each would have under 
the contract from the very beginning. The Master Contract designated 
Kawasaki as the manufacturer, established the specifications which 
controlled Kawasaki’s manufacturing, vested approval of all KHI’s sub- 
contractor’s in the MTA, and provides for control of value content in the 
MTA.16 As described by the government, 

the facts in this case demonstrate that the MTA purchased the R-62 
vehicles in issue from NIAC/NIC with the understanding and re- 
quirement that they would be comprised of 57.45% [Japanese] com- 
ponents and 42.55% of [U.S.] components, and that KHI would 
assume the responsibilities * * * regarding technical matters and 
eee both before and after the delivery of the vehicles to 
the United States. They also demonstrate that NIC and KHI negoti- 
ated prices with a view toward what the final MTA purchase price 
would be and entered into agreements as to their joint responsibili- 
ties regarding the performance of the MTA master contract and the 
securing of the U.S. components of the vehicles. They also demon- 
strate that KHI’s role was not merely that of an assembler who as- 
sembled components in which it had no interest. Rather, it 
fabricated the R-62 vehicles from Japanese components which it 
owned and the U.S. components which NIC owned and was paid by 
NIC for its work in fabricating the vehicles and for the technical re- 
sponsibilities it had agreed to provide both before and after delivery 
of the vehicles [to] the United States.17 


16 See, respectively, Master Contract Art. VI-C, Appendix E, Art. XVII, and Art. VIII-A. 


17 Defendant’s Memorandum in Opposition to Plaintiff's Motion for Summary Judgment and in Support of its Cross- 
Motion for Summary Judgment, at 7-8. 
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Although Kawasaki was not a signatory to the Master Contract, the 
arrangements made show that it was excluded in only the formal sense 
of the contract. Kawasaki was pre-selected by the MTA as manufacturer 
before the Master Contract was signed. Its name appears several times 
in the contract, and it had rights and duties according it a major role in 
the contract. There were face-to-face meetings between KHI and the 
MTA. Kawasaki signed a warranty of performance to both the MTA and 
NIAC, and agreed to abide by the terms of the Contract. It was, at the 
very least, a third-party beneficiary named explicitly in the Master Con- 
tract.18 

Nissho Japan supplied KHI with American-made components which 
made up over 42 percent of the value of the cars. While this does not re- 
quire a different result from McAfee, it shows the fundamental differ- 
ences between the two cases. In McAfee, the American customer agreed 
to buy a 100 percent imported suit. In this case, the MTA agreed in the 
Master Contract to buy cars that were 57 percent Japanese and 42 per- 
cent American. The commingling of American-made parts into foreign- 
made cars muddies the clear waters of the McAfee holding. The Court of 
Appeals for the Federal Circuit valued the McAfee transaction between 
the assembler and the middleman. It had a choice between two discrete 
transactions. Here the Court is presented with a manufacturer which 
has dealt extensively with the U.S. customer, and a secondary contract 
which seems more like an afterthought than a true arms-length transac- 
tion. The result is that the case differs greatly from McAfee. 

The Side Agreement followed the Master Contract by more than a 
year, and incorporates terms which by their nature show that they were 
not relying on it to control their actions.19 The negotiations with Ameri- 
can vendors had been aver for six months by the time the Side Agree- 
ment was signed.20 Manufacture of the cars may have already started, 
as the first production cars were scheduled to be delivered nine months 
after the Side Agreement was signed.21 Nissho Japan’s and Kawasaki’s 
delay in signing the Side Agreement show that it was not the contract 
which directly caused the exportation. 

The Side Agreement was made “in accordance with the Main Con- 
tract,”22 and was subordinate to the Master Contract. The Master Con- 
tract included all the terms and specifications necessary for the 
manufacture and export of the cars. The Side Agreement controlled the 
relationship between KHI and NIC only where the Master Contract was 
silent. The Side Agreement would remain in effect only until NIC com- 


18 The evidence shows that MTA knew all along that it was dealing with KHI. For example, an internal MTA memo 
characterizes NIAC as “representing Kawasaki Heavy Industries.” Defendant’s Exhibit 3, at 1. The same document 
later referred to the two together as “Nissho-Iwai/Kawasaki.” 

19 For example, NIC was to pay KHI ten percent of the contract price “within one month after the effective date of the 
(Master Contract.]” Side Agreement, Art. 4(1)(a), at 4. However, the Side Agreement was signed more than eleven 
months after the effective date of the Master Contract. 

20 See, Plaintiff's Exhibit 3, at 12. 

21 Master Contract, Art. X(a)(2). 

22 Side Agreement, at 1 (emphasis added). 
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pleted performance under the Master Contract.23 It controlled the cars 
only up to the point where they were delivered to NIC at the port of 
Kobe, Japan. It did not compel NIC to then export them.24 This is sub- 
stantially different from McAfee, where there were no meetings or con- 
sultations between the U.S. customer and the tailors, and the tailors 
were not chosen until after the contract was made with the ultimate 
buyer. 


VII. McAfee Valued “Assembled Merchandise” 


The case at bar involves manufactured goods, not assembled mer- 
chandise, within the meaning of Customs Regulation 19 C.F.R. 
§ 152.103,25 and to the extent that McAfee involved “assembled mer- 
chandise,” it is inapplicable here. Kawasaki provided its own raw mate- 
rials for the Japanese portion of the cars. As manufacturer rather than 
assembler, KHI had an interest in the merchandise other than as an as- 
sembler under § 152.103(a)(3). Kawasaki also provided significant tech- 
nical support and warranty service after delivery. 

The McAfee Court framed the questions before it as “whether the 
custom-made clothing is assembled merchandise within the meaning of 
the regulation and, if so, whether the transaction value of the merchan- 
dise should be determined on that basis,”26 although it held that the 
transaction value should be based on the actual price paid rather than 
the assembly price. But the tailored suits were assembled from supplied 
components, and the fact that the KHI manufactured the subway cars in 


large part from scratch is a significant distinction between the McAfee 
export transaction and the Master Contract. 


VIII. Nissho Japan and Kawasaki are not Partners 


The government claims that KHI and NIC were partners because 
KHI was named as the primary car builder in the Master Contract, and 
because KHI had joint responsibilities and liabilities with NIC under 
the contract. The two parties interacted considerably. They agreed to di- 
vide unforeseen or disputed profits and losses, to share in the selection 
of U.S. subcontractors and to concur on the price for U.S.-built compo- 
nents, among other things.27 The government argues that they were 
therefore “related parties” under 19 U.S.C. § 1401a(g), and that there 
was no sale for exportation between KHI and NIC. 

Nissho Japan and KHI agreed to allocate windfall profits and losses in 
the Side Agreement, but their interaction did not constitute a partner- 


23 Defendant’s Response to Plaintiff's Statement of Material Facts Not in Issue, para. 11, at 2. 


24 Although plaintiff argues that the cars were destined for export by their very design, this can be turned around: the 
design specifications for the cars was found in the Master Contract not the Side Agreement. 


25 19 C.F.R. § 152.103(a)(3) provides: 

Assembled merchandise. The price actually paid or payable may represent an amount for the assembly of imported 
merchandise in which the seller has no interest other than as the assembler. The price actually paid or payable in 
that case will be calculated by the addition of the value of the components and required adjustments to form the 
basis for the transaction value. 

19 C.F.R. § 152.103(a)(3) (1991). 
McAfee, 6 Fed. Cir. (T) at 95, 842 F.2d at 317. 
Side Agreement, Articles 7(1), 11(5) and 20. 
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ship or joint venture to produce the cars under 19 U.S.C. 
§ 1401a(g)(1)(D) (1991). Kawasaki and NIC did not share overall profits 
or losses on the project, or pool their resources or expertise. Each han- 
dled its own area of responsibility as laid out in the Master Contract: 
Kawasaki manufactured, and Nissho Japan administered. 

Nissho Japan and Kawasaki each owned no more than one percent of 
the other, so they were not “related parties” within the meaning of the 
cross-ownership provisions of 19 U.S.C. § 1401a(g)(1)(F) (1991). Their 
involvement does tend to show that the agreements between NIC and 
KHI were of a different nature from the foreign-transactions in either 
Getz or McAfee. 


IX. Commissions Paid to NIAC 


The government moves to have commissions paid to NIAC by NIC de- 
clared dutiable. The payments were made to reimburse NIAC for the 
cost of shipping the U.S.-made components to Japan. Customs deducted 
$6569.00 per car as drawback. 

The government correctly points out that in order to qualify for draw- 
back, there must be an agency relationship.28 Although NIAC is a sub- 
sidiary of NIC, it is not necessarily its agent for the purposes of 
purchasing and shipping the U.S.-made parts. NIAC and NIC explicitly 
agreed that NIAC would be an independent contractor “and shall not be 
deemed to be an agent or employee of NIC for any purpose whatso- 
ever.”29 Of course, if there was an agency relationship between the two, 
it was terminated by that agreement. Restatement 2d, Agency, 
§§ 118-119 (1958) (authority created in any manner terminates when 
either party manifests to the other its intention to end the agency 
authority). Because NIAC was not NIC’s agent, the commissions are not 
entitled to drawback.30 


X. MITI Insurance 


NIAC also claims drawback for export credit insurance provided by 
the Japanese Ministry of International Trade and Industry (MITI). 
This protected NIAC against the chance that MTA might default on its 
obligations. The government points out that insurance must be an ex- 
pense incident to the international shipment of goods, under 19 U.S.C. 
§ 1401a(b)(4)(A) (1991). The insurance did not protect NIAC against 
loss while in transit, but rather against the possibility that MTA might 
breach its contract. The Court agrees with the government that the in- 
surance is not properly allowable as a drawback item. 


28 Rosenthal-Netter, Inc. v. United States, 12 CIT 77, 679 F. Supp. 21 (1988), aff'd, adopted Rosenthal-Netter, Inc. v. 
United States, 7 Fed. Cir. (T) 11, 861 F.2d 261 (Fed. Cir. 1988) (where there was no agency relationship, commissions 
and handling charges were dutiable). 

29 Agreement to Acquire and Sell [U.S.-made components] between NIC and NIAC, Article 12, at 6-7, Defendant’s 
Exhibit J. 

30 Rosenthal-Netter, 12 CIT at 78-79, 679 F. Supp. at 23. 
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XI. Escalation and Change Order Payments 


Customs included escalation and change order payments to NIC’s 
American subcontractors in the value of item 807.00 TSUS drawback 
components. The government now concedes that those charges were 
correctly deducted from the value of the cars. Defendant’s Response to 
Plaintiff's Opposition to Defendant’s Cross-Motion for Summary Judg- 
ment, at 9. 


XII. Conclusion 


Because the Master Contract was the contract which caused the ex- 
portation to the United States, the government’s motion for summary 
judgment is granted. The District Director of Customs is ordered to reli- 
quidate the R-62 subways cars at the price paid by the MTA to NIAC, 
minus applicable deductions as set forth above. The government’s 
crossmotion for summary judgment is granted to the extent that plain- 
tiff’s claimed drawback on sales commissions paid by NIC to NIAC and 
MITI insurance is denied. 


(Slip Op. 91-115) 


FORMER EMPLOYEES OF HAWKINS O1L & Gas, INC., PLAINTIFFS U. 
U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 90-02-00083 


Upon receipt of the Labor Department’s determination on remand denying plaintiffs 
eligibility for trade adjustment assistance, plaintiffs’ move to set aside the agency’s deter- 
mination. 

Held: The Court finds Labor’s investigation on record provides insufficient evidence to 
justify the resultant determination. 

[Plaintiffs’ motion granted; action remanded.] 


(Decided December 23, 1991) 


Katten Muchin Zavis & Dombroff, (Joseph A. Vicario, Jr., Callie Georgeann Pappas and 
Alfred G. Scholle) for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Jane Meehan); of 
counsel: Gary Bernstecker, Attorney, United States Department of Labor, for defendant. 


OPINION 


Tsouca.as, Judge: Pursuant to Rule 56.1 of the Rules of this Court, 
plaintiffs, former employees of Hawkins Oil and Gas, Inc. (“Haw- 
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kins”),1 move for judgment upon the agency record. Plaintiffs maintain 
there is insufficient evidence on the administrative record to sustain the 
U.S. Department of Labor’s (“Labor”) decision to deny their petition for 
certification of eligibility for trade adjustment assistance as provided in 
19U.S.C. § 2371 (1988). Labor maintains its determination is supported 
by substantial evidence on the administrative record and, therefore, 
should be affirmed. 

The Court’s jurisdiction is properly grounded on 19 U.S.C. § 2395 
(1988) and 28 U.S.C. § 1581(d)(1) (1988). In accordance with the stan- 
dard of review set forth therein, the Court cannot, in good conscience, 
affirm a determination based on what appear to be questionable investi- 
gative procedures. The administrative record developed during the in- 
vestigation, notably scant, strongly indicates that Labor’s investigative 
endeavors were, at best, lax. This, despite the fact that the action was 
initially remanded at Labor’s request. Consequently, this case must be 
remanded once again. 


BACKGROUND 


In response to a petition filed by plaintiffs, Labor, on October 23, 
1989, initiated an investigation to determine whether they were enti- 
tled to trade adjustment assistance. Plaintiffs’ petition, denied on De- 
cember 18, 1989, noted that plaintiffs had failed to fulfill the necessary 
criteria. Specifically, Labor determined that increased imports of like or 
directly competitive articles had not contributed importantly to the 
workers’ separation. On December 28, 1989, Mr. Rowell, on behalf of 
the separated workers, requested reconsideration of Labor’s determina- 
tion. This appeal was dismissed on January 17, 1990, because Labor 
deemed the request for reconsideration did “not present evidence that 
the Department erred or new facts of a substantive nature bearing on 
the determination.” Administrative Record (Public) (“AR”) at 49. The 
instant action followed. 

Labor’s investigation, conducted by Ms. Bettyjane Coker, reveals that 
plaintiffs had been employed by Hawkins, a company principally en- 
gaged in the exploration and production of crude oil and natural gas. A 
significant portion of Hawkins’ revenues, however, flowed from man- 
agement services it provided for unaffiliated oil companies. Sometime 
between June 1989 and July 1989, Hawkins placed plaintiffs on lay-off 
status, citing economic setbacks in the oil business as the reason for 
their separation. 

Labor’s investigation consisted primarily of a short questionnaire 
completed by a Hawkins representative and a survey of a majority of the 
firm’s customers. Hawkins’ responses to the questionnaire appear obvi- 
ously careless and incomplete. Pertinent questions such as whether the 
separated workers were identifiable by group, and whether the firm per- 


1 The separated employees involved in this action are Sheree P. Henderson, geological technician; Richard D. Easley, 
senior exploration geologist; and Gary J. Rowell, also a senior exploration geologist. All three were employed in Haw- 
kins’ Exploration Department. 
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ceived that imports had an adverse effect on its sales and employment 
needs were answered inconclusively. Confidential Administrative Re- 
cord at 28-38. Additionally, no inquiry was made as to what impact, if 
any, imports of oil and natural gas had made on Hawkins’ exploration 
activities. Finally, although the questionnaire appears to have been re- 
turned unsigned or otherwise authenticated, Labor made no effort to 
verify the information contained therein. 

The survey of Hawkins’ patrons consisted of a telephonic survey of a 
majority of Hawkins’ major customers. Each company was interviewed 
via a contact person who apparently was asked only one question: 
Whether, in lieu of purchasing oil and gas from Hawkins, they engaged 
in the importation of crude oil or natural gas during the period of inves- 
tigation. The companies contacted responded negatively. Here again, no 
effort was made to verify the data received. 

The administrative record also includes statistical data on the state of 
the national oil and gas industry during the period of investigation. AR 
at 23-24. Ironically, Labor’s investigation determined that aggregate 
U.S. imports of like or directly competitive articles increased during the 
period studied. AR at 39. 

On the basis of this limited investigation, Labor reached its initial 
negative determination. Upon the commencement of this action, Labor 
agreed to a remand to a low reevaluation of plaintiffs’ petition. The sup- 
plemental administrative record developed on remand indicates that al- 
though Labor collected additional financial information on the subject 
firm, vital areas of inquiry were again disregarded. 


DISCUSSION 

Congress introduced trade adjustment assistance in the Trade Act of 
1984, codified at 19 U.S.C. § 2271 et seq. (1982 & Supp. II 1984). The law 
was designed to provide temporary financial assistance for workers who 
have been partially or totally displaced as a result of increased imports. 
Former Employees of Parallel Petroleum Corp. v. U.S. Secretary of La- 
bor,14CIT__,__—, 731 F. Supp. 524, 527 (1990); Former Employees 
of Linden Apparel Corp. v. United States, 13 CIT 467, 715 F. Supp. 378, 
379 (1989). Entitlement to the benefits is governed by 19 U.S.C. § 2272 
(1988). That section provides in pertinent part: 


Group eligibility requirements; agricultural workers; oil 
and natural gas industry 
(a) The Secretary shall certify a group of workers (including 
workers in any agricultura! firm or subdivision of an agricultural 
firm) are eligible to apply for adjustment assistance under this part 
if he determines — 


(1) thata significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or wantiatiy separated, or are threatened to 
become totally or partially separated, 

(2) that sales or production or both, of such firm or subdivi- 
sion have decrease absolutely, and 





U.S. COURT OF INTERNATIONAL TRADE 19 


(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 

Because the 1984 provision was perceived to exclude a group of work- 
ers most affected by increased imports— those employed by firms en- 
gaged exclusively in oil and gas exploration activities, Congress 
amended 19 U.S.C. § 2272 to specifically encompass such workers. The 
amendment, embodied in the Omnibus Trade and Competitiveness Act 
of 1988, states: 

(2)(A) Any firm, or appropriate subdivision of a firm, that en- 
gages in exploration or drilling for oil or natural gas, shall be consid- 
ered to be a firm producing oil or natural gas. 

(B) Any firm, or appropriate subdivision of a firm, that engages in 
exploration or drilling for oil or natural gas, or otherwise produces 
oil or natural gas, shall be considered to be producing articles di- 
rectly competitive with imports of oil and with imports of natural 
gas. 


When Labor is presented with a petition for trade adjustment assis- 
tance, it has an affirmative duty to investigate whether petitioners are 
members of a group which Congress intended to benefit from the legisla- 
tion. Stidham v. U.S. Dep’t of Labor, 11 CIT 548, 669 F. Supp. 432 
(1987); Cherlin v. Donovan, 7 CIT 158, 585 F. Supp. 644 (1984). 

Accordingly, although this court must uphold Labor’s determinations 
regarding certification for trade adjustment assistance if they are sup- 
ported by substantial evidence, 19 U.S.C. § 2395(b) (1988); see also, For- 
mer Employees of Gen. Elec. Corp v. U.S. Dep’t of Labor, 14 CIT __, 
Slip Op. 90-86 (Sept. 6, 1990); Woodrum v. Donovan, 5 CIT 191, 193, 564 
F. Supp. 826, 828 (1983), aff'd, sub nom. Woodrum v. United States, 737 
F.2d 1575 (1984), a “reviewing court may remand a case and order the 
Secretary to further investigate if ‘good cause [is] shown.’” Linden Ap- 
parel Corp., 13 CIT at 469, 715 F. Supp. at 381 (citing 19 U.S.C. § 2395 
(b)). 

This court has unequivocally declared that no deference is due to de- 
terminations based on inadequate investigations. General Elec. Corp., 
14 CIT , Slip. Op. 90-96; United Elec. Radio and Machine Workers 
of America v. Elizabeth Dole, Secretary of Labor, 14 CIT , Slip Op. 
90-131 (Dec. 13, 1990); Linden Apparel Corp., 13 CIT 467, 716 F. Supp. 
378. In each of the aforementioned cases, the court established that al- 
though Labor possesses considerable discretion in the handling of trade 
adjustment assistance investigations, there exists a threshold require- 
ment of reasonable inquiry. Investigations that fall below this threshold 
cannot constitute substantial evidence upon which a determination can 
be affirmed. 

In the instant case, the Court has combed the administrative record in 
search of substantial evidence to support Labor’s determination; to no 
avail. The record is devoid of any discussion regarding the investigative 
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measures undertaken by the agency. Investigation reports provide only 
dispositive conclusions without any explanation of how they were de- 
rived. Additionally, what little information Labor gathered apparently 
was never verified. Moreover, it appears that essential inquires were 
either never made or unacceptably executed. It baffles the Court that 
Labor did not require the subject firm to provide full information on the 
impact of imports to its exploration operations. 

Regarding Labor’s telephonic survey of Hawkins’ customers, the 
Court cannot accept the respondents’ answer to an oversimplified in- 
quiry as sufficient evidence to support the agency’s conclusion that 
Hawkins’ operations were not adversely affected by imports of oil and 
natural gas. It is not enough to ask Hawkins’ customers if they engaged 
in the importation of oil and gas during the period under investigation. 
Indeed, the surveyed companies, comprised mostly of brokers engaged 
in sales to end users, were never in the business of importing or produc- 
ing oil and gas. It seems unlikely then that these companies would 
abruptly alter their business practices, i.e., go from being a procurer toa 
producer or importer of these products. However, it is quite feasible that 
the respondents could purchase oil and gas from domestic suppliers 
who, in turn, import these products. 

As for Labor’s finding that Hawkins’ displaced workers are not sepa- 
rately identifiable by operations, the Court can find no basis in the ad- 
ministrative record to support this conclusion. In fact, with the 
exception of a Hawkins Company brochure (provided by plaintiffs) giv- 
ing a brief job description of the positions held by Messrs. Rowell and 
Easley, the record is absolutely devoid of any discussion regarding the 
workers’ positions. 

While the Court may not be best suited to evaluate the complexities of 
the oil and gas industry, in order to fulfill its statutory mandate of re- 
viewing Labor’s determinations, it must engage in some kind of analysis 
of the process by which that agency arrived at its decision. Without any 
explanation on the record, such analysis is impossible. Despite its con- 
viction that geological staff operations are substantially specific, the 
Court is not empowered to make such determinations. However, it is 
authorized to require that Labor provide an explanation of the criterion 
used to determine whether workers are identifiable by operations. 
Without a detailed reasoning of its procedure, the Court is unable to as- 
sess whether Labor’s conclusions are supported by substantial evi- 
dence. 


CONCLUSION 
Accordingly, the Court finds Labor’s repeated denial of plaintiffs’ pe- 
tition for certification is not supported by substantial evidence. Indeed, 
the administrative record is so sorely lacking of information, that it is 
difficult to comprehend that any determination at all could have been 
made without further inquiry. 
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Hence this action is remanded to the Secretary of Labor who shall, 
within sixty days, reevaluate plaintiffs’ petition in strict accordance 
with this decision. 

Remand results shall be filed with the Court immediately upon the in- 
vestigation’s completion, but in no event later than ninety days of issu- 
ance of this opinion. 


(Slip Op. 91-116) 


TIMKEN Co., PLAINTIFF v. UNITED STATES, DEFENDANT, Koyo SEIko Co., 
Ltp., AND Koyo Corp. or U.S.A., INc.; AnD NSK, Ltp. anD NSK Corp., 
DEFENDANT-INTERVENORS 


Court No. 90-06-00313 


Plaintiff moves to amend its Complaint to add a claim that the Department of Com- 
merce may not apply the assessment rate cap to the entries deposited by importers herein 
under bond. 

Held: Plaintiff may amend its Complaint since the issue is a purely legal one and no un- 
due prejudice will result to the opposing parties as a result of allowing the amendment. 


(Dated December 23, 1991) 


[Plaintiff's Motion for Leave to Amend Complaint is granted. ] 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
John M. Breen) for plaintiff. 

Stuart M Gerson, Assistant Attorney General, David M. Cohen, Director, U.S Depart- 
ment of Justice, Civil Division, Commercial Litigation Branch (Velta A. Melnbrencis) for 
defendant. 

Powell, Goldstein, Frazier & Murphy (Peter O. Suchman, Susan P. Strommer and Niall 
P. Meagher) for Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. 

Donohue & Donohue (Joseph F. Donohue, Jr. and Kathleen C. Inguaggiato) for NSK, 
Ltd. and NSK Corp. 


OPINION 


TsoucaLas, Judge: Plaintiff, The Timken Company (“Timken”), 
moves to amend its Complaint pursuant to Rule 15(a) of the rules of this 
Court, to add aclaim that the International Trade Administration of the 
Department of Commerce (“ITA” or “Commerce”), may not apply the 
so-called assessment rate cap under section 737 of the Tariff Act of 1930, 
as amended, 19 U.S.C. § 1673f, to entries which importers herein en- 
tered under bond between June 1974 and August 1976. Timken brings 
this claim now because of this court’s ruling in Zenith Elec. Corp. v. 
United States,15CIT___, 770 F. Supp. 648 (1991), that the assessment 
rate cap applies only to entries for which cash deposits have been made, 
not to those for which a bond has been posted; in this case, the entries in 
question came in under a bond. However, the United States and defen- 
dant-intervenors oppose the motion because Timken did not raise the 
issue before the ITA during the administrative proceedings and because 
to allow the claim would unduly prejudice the government. 
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Rule 15(a) of the Rules of the Court of International Trade, which par- 
allels Rule 15(a) of the Federal Rules of Civil Procedure, provides, in per- 
tinent part, that once responsive pleadings have been served, a party 
may amend its pleading “only by leave of court or by written consent of 
the adverse party; and leave shall be freely given when justice so re- 
quires.” USCIT R. 15 (a). It is within the discretion of the trial court to 
grant or deny a motion for leave to amend a Complaint. Intrepid v. Pol- 
lock, 907 F.2d 1125, 1129 (Fed. Cir. 1990). 

The Supreme Court, in Foman v. Davis, 371 U.S. 178 (1962), held that 
the requirement that leave be freely given must be balanced against nu- 
merous considerations protecting the rights of the opposing party. 
Foman, 371 U.S. at 182. Such considerations include “undue delay, bad 
faith or dilatory motive on the part of the movant, repeated failure to 
cure deficiencies by amendments previously allowed, undue prejudice to 
the opposing party by virtue of allowance of the amendment, futility of 
amendment, etc.” Id. at 182. 

In the case at bar, there is no indication of bad faith or repeated failure 
to cure deficiencies by previous amendments on Timken’s part. Rather, 
Timken’s sole reason for seeking leave to amend is that this court, in Ze- 
nith, reversed prior ITA practice concerning application of Section 
737(a) to entries for which an importer posted a bond.! The ruling is 
relevant to this case because importers herein entered goods under a 
bond following the preliminary affirmative less than fair value determi- 
nation on June 5, 1974, and prior to the final dumping determination 
issued on August 18, 1976. Thus, goods entered during that period po- 
tentially are subject to the assessment rate cap, even though the import- 
ers posted a bond rather than cash deposits. Application of the holding 
in Zenith would prevent the capping of the duties on those entries. Tim- 
ken seeks to include a count in its Complaint alleging abuse of discretion 
against the ITA for failure to collect the additional duties with respect to 
the above-referenced period. 

The government and two defendant-intervenors contend that Tim- 
ken should be barred from raising this issue at all because it was not 
raised during the administrative proceedings before the ITA. Hence, 
Timken failed to exhaust its administrative remedies, and that is 
grounds for denying its motion. The parties cite to 28 U.S.C. § 2637(d), 
which grants this Court the power to “require the exhaustion of admin- 
istrative remedies,” where appropriate. This is particularly true where 
“the court, in addressing the issue, [would] usurp the fact-finding func- 


1 Section 737(a) provides that: 

(a) Deposit of estimated antidumping duty under section 1673b(d)(2) of this title. — If the amount of a cash de- 
posit collected as security for an estimated antidumping duty under section 1673b(d)(2) of this title is different 
from the amount of the antidumping duty determined uncertain antidumping duty order published under section 
1673¢ of this title, then the difference for entries of merchandise entered, or withdrawn from warehouse, for con- 
sumption before notice of the affirmative determination of the Commission under section 1673d(b) of this title is 
published shall be — 

(1) disregarded, to the extent the cash deposit collected is lower than the duty under the order, or 
(2) refunded, to the extent the cash deposit is higher than the duty under the order. 
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tion of the agency.” Timken Co. v. United States, 10 CIT 86, 93, 630 
F.Supp. 1327, 1334 (1986). 

However, this court has acknowledged several exceptions to the ex- 
haustion doctrine. One such exception is where there has been a “judi- 
cial interpretation|[ ] of existing law after decision below and pending 
appeal — [an] interpretation[] which if applied might have materially 
altered the result.” Timken, 10 CIT at 93, 630 F. Supp. at 1334, quoting 
Hormel v. Helvering, 312 U.S. 552, 558-59 (1941); Rhone Poulenc, S.A. 
v. United States, 7 CIT 133, 583 F.Supp. 607 (1984). Application of the 
rule in the Zenith case to the instant action may result in collection of 
additional duties, a material change in the result of this case. 

In Rhone Poulenc, the case most closely on point to this one, plaintiff 
sought to amend its Complaint to add a claim that certain items which 
the ITA found to be general expenses and allowed as adjustments to Ex- 
porter’s Sales Price should not be limited, as provided by regulation (the 
so-called ESP offset cap). Plaintiff's reason for seeking to amend was 
that, after all responsive pleadings were served in that case, another 
opinion of this court held that the ESP offset cap was invalid. Silver 
Reed America, Inc. v. United States, 7 CIT 23, 581 F. Supp. 1290 (1984), 
rev'd sub nom., Consumer Prods. Div., SCM Corp. v. Silver Reed Am., 
Inc., 753 F.2d 1033 (Fed. Cir. 1985). 

The court in Rhone Poulenc held that Plaintiff could amend its Com- 
plaint following the Silver Reed opinion even though plaintiff had not 
challenged the validity of the regulation before the ITA. The court 
stated that since the issue was one of law which did not require either 
additional fact-finding or a new trial there was no undue prejudice to the 
government.2 Jd., at 136, 583 F.Supp. at 611. 

In ruling on this motion, the Court must weigh the rule favoring lib- 
eral allowance of motions for leave to amend against the rule requiringa 
party exhaust its remedies below prior to raising an issue before this 
Court. See Intrepid, 907 F.2d at 1128. Since Timken could not reason- 
ably be expected to have known that this court would reverse the ITA’s 
assessment cap policy in Zenith and because the issue is a purely legal 
one requiring no additional fact-finding by the ITA, the Court finds that 
the government would not be unduly prejudiced by the amendment. See 
also Hercules, Inc. v. United States, 11 CIT 710, 735, 673 F. Supp. 454, 
476 (1987); Seattle Marine Fishing Supply Co. v. United States, 12 CIT 
60, 74, 679 F.Supp. 1119, 1130 (1988). Conversely, if the plaintiff's mo- 
tion is denied, their claim will not be heard, and the resulting prejudice 
would be much more substantial than mere inconvenience if the Zenith 
holding is ultimately affirmed. 


2 In Rhone Poulenc, the court also determined that there was “evidence in the record that in the context of this case 
Commerce considered the controversy concerning the ESP offset cap.” 7 CIT at 135, 583 F. Supp. at 610. Therefore, the 
court found that the exhaustion doctrine was inapplicable for the additional reason that “it would have been futile for 
plaintiffs to argue that the ITA should not apply its own regulation.” Id. 

Such is not the case here as there is no evidence in the record of any discussion whatsoever of the assessment rate cap 
by any of the myriad parties involved. Thus, there is no way of knowing whether Commerce would have been receptive 
to Timken’s argument, and the futility exception is inapplicable herein. 





24 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 3, JANUARY 15, 1992 


Accordingly, the Court finds that the interests of justice in this case 
tilt in favor of freely granting leave to amend, and plaintiff's motion to 
amend is GRANTED. Plaintiff's amended Complaint shall be accepted for 
filing, and deemed filed as of the date of entry of this Opinion. 
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